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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO
Plaintiff-Respondent,
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STACY JAMES NICKEL,
Defendant-Appellant.
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)

NO. 48609-2021
Ada County
Case No. CR01-20-26899

RESPONDENT’S BRIEF

Has Stacy James Nickel failed to show that the district court abused its discretion by
imposing an underlying sentence of five years, with two years fixed, for unlawful possession of a
firearm?

ARGUMENT
Nickel Has Failed to Show that the District Court Abused Its Discretion

A.

Introduction
Nickel held a gun to the head of his ex-wife, October Nickel, during a dispute regarding

outstanding truck payments. (PSI, p. 1.) After October reported the assault and gave a detailed
description of the weapon, Boise Police patrol officers visited Nickel’s home and interviewed him

regarding the incident. (PSI, pp. 30-31.) Nickel stated he was a felon and did not possess a gun.
(PSI, pp. 31-32.) When questioned further, he stated his neighbor had given him a gun but he had
returned it a month prior. (PSI, p. 32.) After the arrival of a Boise Police detective, Nickel
admitted he had lied to the officer and was still in possession of the gun. (PSI, pp. 32, 40-41.)
Nickel gave consent to search his residence and described the location of the gun. (Id.)
While searching Nickel’s bedroom, the officer found the gun in its case, several items of
drug paraphernalia associated with methamphetamine, small plastic baggies which appeared to
contain a white crystalline substance, and a marijuana pipe. (PSI, pp 1, 32, 35-36.) The crystalline
substance was later positively identified as methamphetamine. (PSI, p. 46.).
The state charged Nickel with illegal possession of a firearm, aggravated assault,
possession of a controlled substance, and possession of drug paraphernalia. (R., pp. 26-27.) Nickel
pleaded guilty to unlawful possession of a firearm and the state agreed to dismiss the remaining
charges. (R. pp. 29, 39-40.) The district court sentenced Nickel to five years, two years fixed, and
placed him on supervised probation for five years. (R. pp. 47-50.) He filed a timely notice of
appeal. (R., pp. 53-54.)
On appeal, Nickel argues that the district court abused its discretion by imposing an
excessive underlying sentence. (Appellant’s brief, p. 1.) Nickel has failed to show the district court
abused its discretion by imposing an underlying sentence of five years, with two years fixed.
B.

Standard of Review
The length of a sentence is reviewed under an abuse of discretion standard considering the

defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170 P.3d 387, 391 (2007) (citing
State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475 (2002); State v. Huffman, 144 Idaho 201,
159 P.3d 838 (2007)). Where a sentence is within statutory limits, the appellant bears the burden
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of demonstrating that it is a clear abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d
614, 615 (2001) (citing State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). In evaluating
whether a lower court abused its discretion, the appellate court conducts a four-part inquiry, which
asks “whether the trial court: (1) correctly perceived the issue as one of discretion; (2) acted within
the outer boundaries of its discretion; (3) acted consistently with the legal standards applicable to
the specific choices available to it; and (4) reached its decision by the exercise of reason.” State
v. Herrera, 164 Idaho 261, 270, 429 P.3d 149, 158 (2018) (citing Lunneborg v. My Fun Life, 163
Idaho 856, 863, 421 P.3d 187, 194 (2018)).
C.

Nickel Has Shown No Abuse of the District Court’s Discretion
To bear the burden of demonstrating an abuse of discretion, the appellant must establish that, under

any reasonable view of the facts, the sentence was excessive. State v. Farwell, 144 Idaho 732, 736, 170
P.3d 397, 401 (2007). In determining whether the appellant met this burden, the court considers the entire
sentence but, because the decision to release the defendant on parole is exclusively the province of the
executive branch, presumes that the determinate portion will be the period of actual incarceration. State v.
Bailey, 161 Idaho 887, 895, 392 P.3d 1228, 1236 (2017) (citing Oliver, 144 Idaho at 726, 170 P.3d at 391).
To establish that the sentence was excessive, the appellant must demonstrate that reasonable minds could
not conclude the sentence was appropriate to accomplish the sentencing goals of protecting society,
deterrence, rehabilitation, and retribution. Farwell, 144 Idaho at 736, 170 P.3d at 401. A sentence is
reasonable “‘if it appears necessary to accomplish the primary objective of protecting society and to achieve
any or all of the related goals of deterrence, rehabilitation, or retribution.’” Bailey, 161 Idaho at 895-96,
392 P.3d at 1236-37 (quoting State v. McIntosh, 160 Idaho 1, 8, 368 P.3d 621, 628 (2015)).

The district court’s factual findings and reasoning for its sentence show no abuse of
discretion under these standards. At the sentencing hearing, the district court considered the “plain
and simple situation” that the defendant “was in the possession of a firearm, he knew he had a
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firearm, and he’s not allowed to have a firearm by law.” (02/1/21 Tr., p 16, Ls. 8-11.) The district
court cited “an amazing number of contradictory statements” in the presentence report (02/1/21
Tr., p 16, Ls. 3-5) and “a lot” of “real red flags” indicating a “lack of plain honesty” (02/1/21 Tr.,
p 17, Ls. 21-23). The district court also expressed concern with “the drugs found in his bedroom”
(02/1/21 Tr., p 16, Ls. 16-17) and “the type of paraphernalia in [Nickel’s] bedroom,” which,
despite Nickel’s statements, indicated he was “using” (02/1/21 Tr., p 17, Ls. 16-18; see
- PSI, pp.
2-3 (Nickel claiming the controlled substances in his house belonged to someone else and denying
knowledge of their presence)). The district court acknowledged Nickel’s prior felony record was
older, but showed concern “about the record … of domestic assault, probation violations, [and]
multiple violations of no-contact orders,” and concluded there were “a lot of reasons to keep a
sharp eye on things.” (02/1/21 Tr., p 17, Ls. 6-11.)
Nickel argues that the mitigating factors – his age, length between felony convictions,
ability to be a productive member of society, ability to correct his behavior, and employability –
were not properly considered and show an abuse of discretion. (Appellant’s brief, pp. 4-6.)
Nickel’s argument does not show an abuse of discretion.
Arrested for the first time at

, Nickel has a prior criminal record which includes

domestic assault against October Nichols in 2002 and four subsequent counts for violation of the
no contact order she held against him. (PSI, pp. 9-10). In her victim impact statement, October
describes many years of emotional abuse and two incidences of violent physical abuse, the first in
2002 and the final incident in November, 2018, which led to their divorce. (PSI, 48-52.) She
described the moment Nickel entered the backseat of her vehicle and put the gun against her
temple: “I didn’t want my last vision to be him – his anger – his face – and I didn’t want to see it
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before I felt it – I didn’t want him to see me afraid or have even a split second to consider the fear
land on my face.” (PSI, pp. 54-55.)
Nickel offered a number of contradictory statements to the PSI investigation and the district
court took note of a number of those contradictions. (02/1/21 Tr., p 16, Ls. 3-5.) Nickel claimed
sobriety, asserting his “best friend,” a drug dealer, left the methamphetamine and most of the
paraphernalia discovered by police in his bedroom, and that the marijuana pipe found in his home
belonged to a girl he had over the night before. (PSI, pp. 2-3, 12, 32-33.). The district court found
his explanation for the presence of drugs and paraphernalia in his room “hard to believe.” (2/1/21
Tr., p. 16, Ls. 16-21.) Nickel also reported himself as a “good employee,” but he was terminated
from his previous two jobs. (PSI, pp. 7, 12.) Nickel claimed to have started his own handyman
business (PSI, pp. 7, 18), but the PSI investigator could not find any evidence to suggest Nickel
operated such a business and, despite a request, Nickel failed to produce any (PSI, pp. 7, 12).
October Nickel addressed the court, stating “Most of the things he stated in the presentence
investigation were complete fiction, lies, or false.” (02/1/21 Tr., p 10, Ls. 16-18.) “Just everything
in that report was not true,” she said. (02/1/21 Tr., p 11, Ls. 17-18.) When the PSI investigator
questioned his prior experience on probation, Nickel admitted that he “didn’t do very well” on
probation and “just went ahead and did jail time.” (PSI, p. 10.) His criminal record shows six
probation violations, at least four of which resulted in jail time. (PSI, p. 9.) The mitigating factors
in this case do not justify, much less mandate, a lesser sentence.
The district court stated during sentencing “that not only did he have a firearm, but he
displayed it to his ex-wife in an angry and unacceptable way. And that’s precisely why people with
felony convictions aren’t allowed to have firearms is things get out of control when people have
firearms.” (02/1/21 Tr., p. 16 L. 25 – p. 17, L. 5.) A lesser sentence would depreciate the
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seriousness of Nickel’s crime and magnify the deleterious effect his actions have had on October.
Nickel has stated that he prefers jail time to probation and a more lenient sentence will provide
little incentive to correct Nickle’s future behavior. Nickel has failed to show that the district court
abused its discretion by sentencing him to an underlying sentence of five years, with two years
fixed.
CONCLUSION
The state respectfully requests this Court to affirm the judgment of the district court.
DATED this 3rd of September, 2021

/s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General
MOLLY GARNER
Paralegal
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